norm. Black letter law derived from lived experiences of some people at a certain time in history, is totally incongruous with culture as a live, evolving and breathing organism growing with society through the ages. This crucial fact appeared to elude the rulers.
Different sections of society view custom, culture and laws based thereon differently; hence the importance of challenging and destabilizing the notion of fossilized culture.
We must ponder upon the motive of the colonial agenda, whether it is Asia or Africa, where the indigenous cultures were undermined and communities encouraged to abandon these in favour of 'modern' legal constructs. For example, in rural Pakistan, the popularly accepted public space for women was the village well, stream or river known as the 'gudar' 1 (source of water collection undertaken by women). In the early afternoon, most women in the village would set out from their homes with earthern water containers to collect water from the village well or spring/river nearby. Men would simply keep away from the routes taken by these women thus providing them with an opportunity to venture out into the public space with propriety and legitimacy.
It also opened up spaces of socialisation for women who would otherwise remained confined within the four walls of their homes. This important 'women's space' was not recorded as a legitimate cultural norm and remained absent from colonial recordings of culture. On the contrary, what found a place in histories of culture, was that women stayed indoors and never ventured into the public space.
Formal law as a regulatory norm for women's lives.
1 'Gudar' (Pushto/Pukhto word) meaning a stream, river or other water source where women went to collect water.
Hudood, habeas corpus etc) We must therefore refrain from romanticizing the law and be prepared to critique it in a robust manner. Law, as experienced by most women, is neither gender neutral nor is it value free. It is informed by other regulatory norms and these may not always be women friendly. Even if a law is framed in a gender-neutral manner, its application and enforcement is not gendersensitive. Law is thus contested terrain and a discursive site for women's rights and struggles. But abandoning law is also not a preferred option. Law after all, commands legitimacy and power and can be used as an effective tool for women's empowerment and visibility.
The third concept for exploration in this paper is the human rights discourse.
This concept, seen by some as a panacea for all ills, is also problematic when employed for women in non-western, developing economies. Human rights treaties as well as formal laws including constitutional documents etc., call for all rights to be extended on a basis of equality and non-discrimination. Enforceability of these rights is dependent on effective institutional mechanisms for implementation. Whilst these frameworks are generally in place in developed economies of the western hemisphere, developing countries lack these or where present, are weak and ineffective. In the context of our present discussion, two issues arise: The first is the extent to which human rights law accord formal as opposed to substantive equality? It is assumed that human rights are a linear concept, when in practice and application, there are vertical and circular factors encompassing it. For instance, to imagine that a right to vote comes automatically and equally to both men and women as soon as it is placed in a formal law, is far from reality. Women require access to the election debates as well as the candidates they will choose from. Their male family members as well as the wider communities need to 'permit' women to leave the home and to the polling stations to cast their vote. The right to vote is therefore not as easy for women as it is for men (although for men from marginalized communities and the landless and economically vulnerable, it is also difficult to exercise this right independently and autonomously.
Secondly, the hierarchical nature of human rights and its impact on women's human A balance may be achieved by going beyond a mechanical reading of equal rights for women in international human rights law, assessing critically the evolutionary journey traversed by the concept of 'equality' and 'non-discrimination' since it was first introduced into international human rights documents. In the initial stages of application, 'equality' and non-discrimination was generally interpreted in formal legalistic terms on the premise that by making that statement in law, equality and nondiscrimination would follow in practice. This interpretation and manifestation of the concept was flawed on a number of counts. Equality was perceived and defined as being like a man. As Catherine Mackinnon writes, "man has become the measure of all things." Over the decades and with inputs from human rights scholars, activists, human rights treaty bodies and domestic courts, the non-discrimination norm and equality has achieved a more nuanced and sophisticated position. It now includes within its meaning the interconnectedness of various human rights to give it substantive content. Equal rights to health, employment and education may imply different and unequal measures -in order to arrive at equal access for all. Where the norm remains to be developed and firmed up is in the area of allocation of resources, both human and material. Most importantly measures such as gender budgeting need to be introduced as an integral component of any planning, monitoring and evaluation aspects of government projects.
Men and women start the race for equal rights from totally different starting points.
There prevails deep inter connectivity and inter relation between civil and political rights (the issue of non-discrimination and equal access both as women belonging to majority and minority communities), with economic social and cultural rights (safe transport for women to access an educational institution, a health facility and the workplace or simply access to a toilet within the public space). 5 Women's disadvantages are often based on structural injustice and rethinking human rights through innovative applicatory mechanisms, may afford opportunities to address those structural injustices and make women's human rights a reality.
Plural Legalities and Gendered Realities: Legal Pluralism in Action
Within this complex and fluid environment, there is evidence of evolving plural legalities and gendered realities and a glimmer of hope for women. For example in the public sphere in employment cases, there appears a robust articulation of the equality and non-discrimination norm. A string of cases from the superior courts of Pakistan depict this trend.
In a legally pluralistic jurisdiction such as Pakistan, norms informing the legal system are varied and at times in conflict. The first and foremost issue in our discussion of the equal rights provisions in the constitution therefore, is the concept of equality itself and its interpretation by courts. The superior judiciary in Pakistan has applied article 25 to promote equality between men and women, as well as by using it in conjunction with other provisions of the constitution to advance this equality.
6
Litigation in the area has arisen due to a literal and narrow interpretation of affirmative action measures mitigating against the equality article (25) However, the very next clause (3) controls the rest of article 25 by providing that "nothing in this article shall prevent the State from enacting any special provision for the protection of women and children." It implies, therefore, that while the difference on the basis of sex can be created and maintained, it shall be done only in those cases is a major landmark in the area. The petition arose when girl students applying to medical colleges in Punjab were denied admission to these institutions on the basis that seats reserved for them as an affirmative action measure were filled up. Therefore, even though on merit, these girl students were entitled to places, the same were given to male students on the plea that girl students were only entitled to seats reserved for them and no more. The girls' plea was that this was a violation of article 25 of the constitution, as well as a misapplication of the affirmative action measures outlined in the constitution. Their
Lordships declared in very clear terms that:
6
In addition to article 25, there exist a number of other constitutional provisions permitting the State to adopt affirmative action measures assisting women to achieve meaningful equality with men. These include, inter alia, articles 26; 27; 32; 34; and 37.
where it operates favourably as a protective measure for and not against women and children. contracted a marriage without the knowledge or approval of her parents in the beginning of 1996, though she continued to reside with her parents. Her father, on hearing of the clandestine union, strongly disapproved, returned the nikahnama, or marriage certificate and purported to cancel it. Saima Waheed, in defiance of her family's wishes to end what they considered an undesirable match, however, left the family home and took up residence in a women's refuge managed by a non-governmental organisation. Her father, immediately filed criminal charges against the refuge, alleging that his daughter had been abducted, and also argued that Saima's marriage was void ab initio, since he, the wali, had not given his consent.
(i) whether parents have a right to be obeyed, and whether this right of obedience is judicially enforceable; (ii) whether marriage in Islam is a civil contract or not; and (iii) whether permission of the wali is or is not one of the main condition of a valid nikah (contract of marriage).
The case not only re-opened a debate that one believed to have been well-settled for centuries, at least among Hanafi Sunni Muslims, it has also called into question the the learned judge appeared to be making out a strong case for accepting customary practices as the overriding sources of law. To this end, His Lordship laid out the social ceremony of marriage in great detail and presented it as a substitute for legal requirements of marriage. Thus he appears to believe that as an essential to a valid marriage, the woman's family must arrange an assembly for the nikah ceremony to which friends and family must be invited. That the proposal and acceptance (ejab-o-qabool) must be made in this assembly convened by the woman's family, that with the permission of the wali, the woman will give her consent and, the contracting party to the marriage will be the wali and not the woman herself. His Lordship placed marriage in Islam in the category of ibadaat, a sunnah of the Prophet Mohammed, and at best, as a social contract. He also denied that dower was consideration for the marriage but that it was a gift of free will to the wife. He also argued that ejab-oqabool does not constitute a valid contract of marriage. In the pre-hudood law (prior to 1979), the writ of habeas corpus was used to seek the support of the state to recover persons (mostly women). This law was used in conjunction with criminal law provisions addressing abduction, kidnapping, rape.
Factually, these cases were either to recover a woman who had exercised her choice of marriage with a man not agreeable to her natal family, or where married women had ran away from home with a man of their choice. (Genuine kidnappings and abductions are not being ruled out here, but the point being made is that the vast majority of cases of habeas corpus consisted of relatives seeking rebellious women back into the family fold). The state, despite its acceptance of adult women's right to marry men of their choice, colluded with customary norms and the dominant voice of culture to undermine other regulatory norms recognizing women as sui juris.
The post-hudood scenario is no different. Here, habeas corpus continues to provide a supporting hand to the hudood laws. There has not been a single case where the hudood law has not been invoked in conjunction with habeas corpus.
'Culture' is now being carried out in the legitimate space of the courtroom.
However, a more encouraging picture is emerging since the 1990s, where the judiciary, has handed down judgments that clearly tried to undermine collusion of hudood and habeas corpus. Killing in the name of honor has now far less validity as an argument. is not merely the physical elimination of a man or woman. It is at a social-political plane a blow to the concept of a free dynamic and egalitarian society. In great majority of cases, behind it at play, is a certain mental outlook, and a creed which seeks to deprive equal rights to women i.e., inter alia, the right to marry or the right to divorce which are recognized not only by our religion but have been protected in law and enshrined in our constitution."
The above judgments sum up the argument regarding fractured modernity in post colonial states. In this plural legal system, human rights treaties appear to be invoked by the judiciary as effortlessly as customary and Islamic norms as well as constitutional provisions of equality and non-discrimination.
Unpacking Legal Pluralism: Looking Forward
The discussion in this paper advances the view that in plural legal systems, multiple regulatory norms operate under the overarching umbrella of the state and her institutions. We operate in societies where devolution of power to communities on the one hand, and globalization on the other, works in tandem with highly centralized state structures and institutions. In a discussion of women's rights, this development too, needs to be problematized. The state is an abstract entity but governments universally articulate a complex ideology and presence informed by a range of norms including custom, culture, religion as well as formal laws. In Pakistan, the state is essentially a post-colonial state which encompasses within it, the colonial legacy of common law as well as other norms identified above. But, in this environment of fractured modernity, cultural violence or religious norms are not being inflicted within informal communities. On the contrary, legitimacy for cultural practices adverse to women and in violation of fundamental rights of the constitution and human rights treaties is achieved through and within state institutions. There exists therefore the need to appropriate the human rights discourse and make it one's own by contributing women's concerns into the debate and strategy.
It is also noted that a structural and institutional embeddedness of unequal gender relations within the public and private sphere makes it difficult for women to engage in public discourse of life. This institutional embeddedness is such that it is not prepared either physically or psychologically to accommodate women's bodies in the public sphere. We have been told for centuries that women's bodies in the public sphere are the problem. It is the invisible visibility of this problematic that is a huge issue for women and the society and is part of our psyche. The State is supposed to be neutral but it is not prepared to be so. For example, in public transport, women have only two small seats in front next to the driver. All men occupy seats in the back which automatically become the domain of the male. Women are never seen sitting in the back seats and this shrinks the 'acceptable' public space for women.
Formal law of equal treatment is held hostage to informal law, be it in the public domain of the market space, in offices and education and health facilities or in the courtroom.
In conclusion, I would emphasize the need to raise these issues and connect them to the norms of the society we live in as well as the norms of democracy. We need to 
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